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MEMORANDUM AND ORDER
This action is before the court upon the notion of defendant Shawn

Snedl ey for a nodification of his conditions of pretrial release. (Doc.
29.) A hearing was held on the nmotion on April 1, 2009.

Def endant Snedley is charged by indictnent with receiving child
por nography, on October 8, 2009, which had been sent in interstate
commerce, in violation of 18 U S.C. § 2252A(a)(2) (Count 1); and with
possessing child pornography on October 8, 2009, in violation of 18
U S.C § 2252A(a)(5)(B) (Counts 2-5).

On February 2, 2009, Snedley was rel eased on a secured appearance
bond in the anpunt of $20,000.00 plus conditions of release which
i ncl uded, anong others, that defendant: (1) report to and be supervised
by the Pretrial Services Agency; (2) restrict travel to the Eastern
District of Mssouri and Troy, Illinois; (3) avoid all contact, directly
or indirectly, with any persons who are or who may becone a victimor
potential witness in the subject investigation or prosecution; (4)
refrain from possessing any firearm destructive device, or other
dangerous weapon; (5) submt to hone detention; and (6) submt to
el ectronic nonitoring. (Doc. 6 at 2-3.) The Order Setting Conditions
of Rel ease described the hone detention thus:

You are restricted to your residence at all tines except for
enpl oynent; education; religious services; nedical, substance
abuse, or mental health treatment; attorney visits; court
appear ances; court-ordered obligations; or other activities
as pre-approved by the pretrial services office or
supervi sing officer.

(Ld. at 3.)



Def endant argues that the conditions of release ordered by the
undersi gned include those required by 18 U S C 8§ 3142(c)(1)(B), a
portion of the Adam Walsh Child Protection Safety Act of 2006 (Adam
Wal sh Act), 109 P.L. 248 (July 27, 2006). Section 3142(c)(1)(B)
provi des “[i]n any <case that involves a mnor victinm under
section . . . 2252A(a)(2) . . .,” the basis for Count 1 of the
indictment in this case, “any rel ease order shall contain, at a m ni num
a condition of electronic nmonitoring and each of the conditions”
described in 18 U. S. C. 8 3142(c)(1)(B), i.e. that defendant shall “(iv)
abi de by specified restriction on personal associ ati ons, place of abode,
or travel,” “(v) avoid all contact with an alleged victimof the crine
and with a potential w tness who may testify concerning the offense,”
“(vi) report on a regular basis to a designated | aw enforcenent agency,
pretrial services agency, or other agency,” “(vii) conply with a
specified curfew,” and “(viii) refrain from possessing a firearm
destructive device, or other dangerous weapon.” See 18 U. S C
8§ 3142(c)(1)(B).

Def endant argues that the provisions of the Adam Wal sh Act t hat
require the imposition of specific conditions of release in cases
involving a mnor victim and which are prosecuted under 18 U. S C
§ 2252A(a)(2) violate the United State Constitution, specifically the
Due Process Cl ause of the Fifth Anrendnent, the Excessive Bail C ause of
the Ei ghth Amendnent, and the separation of powers doctrine.

These arguments have nmet with sone success in other courts. To
date, seven cases have found the mandatory conditi ons of rel ease of the
Adam Wal sh Act unconstitutional. United States v. Merritt, No. 4:09 CR
3009, 2009 W 764554 (D. Neb. Mar. 20, 2009) (statute violates
procedural due process under the Fifth Amendnent); United States v.
Rueb, No. 4:09 CR 3006, 2009 WL 764552 (D. Neb. Mar. 20, 2009) (sane);
United States v. Arzberger, 592 F. Supp. 2d 590 (S.D.N. Y. 2008) (statute
vi ol ates procedural due process under the Fifth Amendnent, but does not

violate, on its face, the Excessive Bail Clause under the Eighth

The term “minor” is defined by the Adam Walsh Act as “an
i ndi vi dual who has not attained the age of 18 years.” 109 P.L. 248,
8§ 111(14). See also 18 U. S.C. § 2256(1).
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Amendnent, or violate the separation of powers principle of the
Constitution); United States v. Kennedy, 593 F. Supp. 2d 1221 (WD
Wash. 2008) (statute violates procedural due process under the Fifth

Amendnent, the Excessive Bail C ause under the Ei ghth Anendment, and t he
separation of powers principle of the Constitution), notion to revoke
order denied, 593 F. Supp. 2d 1233 (WD. Wash. 2009); United States v.
Torres, 566 F. Supp. 2d 591 (WD. Tex. 2008) (statute vi ol at es
procedural due process under the Fifth Anendment and the Excessive Bail
Cl ause under the Eighth Amendnent); United States v. Vujnovich, No. 07-
20126-01 CM DIJW 2007 W 4125901 (D. Kan. Nov. 20, 2007) (statute
vi ol at es procedural due process under the Fifth Amendnent, the Excessive

Bail Clause under the Eighth Amendnent, and the separation of powers
principle of the Constitution), review denied, 2008 W. 687203 (D. Kan.
March 11, 2008); United States v. Crowell, No. 06-CR-291E(F), 2006 W
3541736 (WD.N. Y. Dec. 7, 2006) (sane). Only one case has upheld the
provi si ons agai nst a constitutional attack. United States v. Gardner,
523 F. Supp. 2d 1025 (N.D. Cal. 2007) (statute does not violate
procedural due process under the Fifth Amendnent, the Excessive Bali

Cl ause under the Ei ghth Amendnent, or the separation of powers principle
of the Constitution).

Under the constitutional avoi dance doctrine, the court should not
consider the constitutionality of a statute if the propriety of the
subj ect conditions of release inposed on Snedl ey can be resolved on
anot her ground. United States v. Nat'l Treasury Enployees Union, 513
U S. 454, 478 (1995); United States v. Allen, 406 F.3d 940, 946 (8th
Cr. 2005) (en banc); United States v. Kahn, 524 F. Supp. 2d 1278, 1284
(WD. Wash. 2007) (avoiding the constitutional argunments because the

Adam WAl sh Act’ s provision for nmandatory conditions of release did not
apply) .

In this case, Snedley argues that the mandatory nature of the Adam
Wal sh Act’s provision regarding the inposition of certain conditions of
rel ease violates the Constitution. (Doc. 29 at 3) (“The Act violates
the United States Constitution and cannot be i nposed because it mandat es
i nposition of the above-referenced conditions of release in every case
without providing this or any other court the discretion to do
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ot herwi se.”). As to the conditions other than honme detention wth
el ectronic nonitoring, defendant’s argument is noot, because these
conditions of release are necessary to reasonably assure defendant’s
presence in court and to protect the conmunity, especially children, as
required by the Bail Reform Act of 1984, 18 U.S.C. 8 3142(c)(1).

First, the condition of release that defendant report to and be
supervised by the Pretrial Services Agency is not anong those required
by the Adam Wal sh Act. 18 U.S.C. 8 3142(c)(1)(B). This is a condition
of release that the court believes is a critical conponent of its
pretrial supervision of alnost all released defendants, including
def endant Snedl ey. It enables the court to carefully nonitor the
defendant’s activities before trial or other disposition of his case.

Next, the court inposed the condition that defendant’s travel and
abode be restricted to this judicial district, with perm ssion granted
at the defendant’s request for himto travel to Troy, Illinois (outside
this district), so that he could care for his nother. VWile travel
restriction is one of the conditions required by the Adam Wal sh Act, it
is necessary in this case to reasonably assure that defendant wl
continue to appear in court as required. Defendant has been a M ssouri
resident for only two years, after residing inlIllinois. |f convicted,
he faces a substantial mandatory m ni rum sentence of inprisonnment and
supervi sed rel ease, which is a strong incentive for flight. He earns
a substantial incone which could finance flight.

Next, defendant was ordered to avoid all contact, directly or
indirectly, with any persons who are or who may beconme a victim or
potential witness in the subject investigation or prosecution. This
condition of rel ease was ordered generally to safeguard the process and
operation of the court and was not ordered as a condition required by
t he Adam Wal sh Act.

Next, defendant was ordered to refrain frompossessing any firearm
destructive device, or other dangerous weapon. This condition is
ordered by the court in nost cases, nost of which do not involve the
Adam Wal sh Act. This condition is a precaution to safeguard pretri al
services officers who will have contact with the defendant in their
supervisory activities. Further, this conditionis indicated by federal
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statutes that make it a crime for someone to sell or dispose of a
firearm or ammunition to someone known to be under indictnent for a
felony offense, 18 U S C § 922(d), or for someone, who is under
indictment for a felony toreceive afirearmor anmmunition that has been
shipped in interstate commerce, 18 U S.C. 8§ 922(m.

Most strenuously, Snedl ey argues against the inposition of hone
detention with electronic nonitoring. In this respect, the court cannot
say that it would have ordered a curfew, which is a component of hone
detention, with electronic nonitoring, w thout the requirenent of the
Adam Wal sh Act. Therefore, as to these conditions of release,
def endant’ s argunents are not noot.

Procedural Due Process

The Due Process O ause of the Fifth Amendnent guarantees that “No
person shall . . . be deprived of life, liberty, or property, wthout
due process of law.” U S. Const. amend. V. This guarantee protects
i ndi vidual s against two types of governnent action. United States v.
Sal erno, 481 U.S. 739, 747 (1987). Substantive due process prevents the
governnment from engagi ng i n conduct that shocks the conscience or that

interferes with “rights inplicit in the concept of ordered liberty.”
Id. Procedural due process insures that any governnent action that
deprives a person of life, liberty, or property is inplenented inafair
manner. 1d. Procedural due process is the “opportunity to be heard at
a nmeani ngful tinme and i n a neani ngful manner.” Mathews v. Eldridge, 424
U S. 319, 334 (1976).

Due process is not a technical conception, nor a fixed rule,

unrelated to time, place, and circunstances. Id. Rat her, “[d]ue
process is flexible and calls for such procedural protections as the
particul ar situati on demands.” 1d. Three distinct factors speak to the
anount of process due in a particular situation: 1) the private interest
that will be affected by the official action; 2) the risk of an
erroneous deprivation of that interest through the procedures used, and
the probable value, if any, of additional or substitute procedural
saf eguards; and 3) the governnent’s interest, includingthe burdens that
any additional or substitute procedural requirements would entail. 1d.
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at 334-35.

Snmedley’s liberty pending trial is the private interest at issue,
and that interest is significant. See Torres, 566 F. Supp. 2d at 597.
“[Aln individual's right to freedomof novenent anong | ocati ons and t he
right to remain in a public place are fundanental to our sense of
personal |iberty protected by the Constitution.” 1d.; see also Sal erno,

481 U.S. at 750 (“We do not minimze the inportance and fundanent al
nature of” the individual’s right to liberty.).

In addition, the risk that Snedley’ s liberty has been deprived
erroneously, in the sense that one or nore i nposed conditi ons of rel ease
are not necessary to reasonably assure his appearance in court or to
protect the public, is substantial. Arzberger, 592 F. Supp. 2d at 600.
Under the Adam Wal sh Act, every defendant covered by the statute mnust
submt to electronic nonitoring and a curfew, wthout any further
consideration. 18 U . S.C. 8§ 3142(c)(1)(B); Torres, 566 F. Supp. 2d at
598. These conditions of release are mandatory, and the court nust
i npose them wi thout any regard for, or inquiry into, the defendant’s
i ndi vi dual circumst ances. See Merritt, 2009 W. 764554, at *4. “The
governnment need not prove, and the court need not consider, the

ci rcunstances of the of fense charged, the wei ght of evi dence agai nst the
def endant, the defendant’s history and characteristics, or whether the
def endant poses a risk of flight or harmto the public.” 1d. Mre to
the point, the Adam WAl sh Act does not include any Congressional
findings that speak to the efficacy of the curfew requirenent for
persons charged with child pornography offenses. Arzberger, 592 F.
Supp. 2d at 600. Absent any individualized determi nation, there is
sinmply no way of knowi ng whet her the deprivation of liberty is warranted
or wholly erroneous. Torres, 566 F. Supp. 2d at 598.

Addi tional procedures are available to weigh and protect the
governnent’s interests in the defendant’s presence in court and in the
protection of the community, especially children, and the defendant’s
interests in liberty pending trial. Id. Consi deration of the
def endant’ s i ndi vi dual characteristics and the particul ar circunstances
of his arrest would reduce the risk of an erroneous deprivation at
little cost. Arzberger, 592 F. Supp. 2d at 601. I ndeed, judici al
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proceedi ngs have already been conducted to determ ne whether the

def endant shoul d be detai ned or rel eased on bail, the ambunt of bail,
and the need for certain pretrial conditions of release. Id. Any
additional inquiry into the necessity of a curfew and electronic
moni toring would be minimal . [d.

In Sal erno, the Suprene Court found that the individualizedinquiry
avai |l abl e under the Bail Reform Act of 1984 saved the statute from a
facial challenge under the Due Process C ause. Sal erno, 481 U.S. at
751-52. Under the Bail Reform Act, the defendant was enpowered to
testify on his own behalf, present evidence, cross-exan ne wtnesses
appearing for the detention hearing, and retain counsel. 1d. at 751.
In addition, the judicial officer was charged with determ ning the
appropri ateness of detention by |ooking to several statutory factors,
i ncl udi ng the nature and ci rcunstances of the charges, the wei ght of the
evidence, the history and characteristics of the defendant, and the
danger to the community. 1d. at 751-52. In noted contrast, none of
t hese ext ensi ve procedural safeguards acconpany the obligationto inpose
el ectronic nonitoring and a curfew under the Adam Wlsh Act.
See Torres, 566 F. Supp. 2d at 598. The anmendnments of the Adam Wl sh
Act “eviscerate the governnment’s duty to present evidence, the
def endant’ s reasonabl e opportunity to offer opposing evidence, and the
judicial review and determ nation otherwise required under . . . the
Bail Reform Act.” Merritt, 2009 WL 764554, at *4.

The government’s interest in protecting the safety of children and
the comunity is unquestionably of the highest order. Gsborne v. Chio,
495 U. S. 103, 109 (1990) (“It is evident beyond the need for el aboration
that a State’'s interest in safeguarding the physical and psychol ogi cal

well -being of a mnor is conpelling.”). That said, providing an
i ndi vidualized determnation of the need for a curfew and el ectronic
nmoni tori ng woul d not detract fromthis conmpelling interest. Arzberqger,
592 F. Supp. 2d at 601. After all, the burden of providing greater
process is mnimal. Torres, 566 F. Supp. 2d at 598. 1In every crim nal
case, with the current exception of those that involve the Adam Wl sh
Act, the governnment nust provide its reasons for seeking certain
conditions of release. 1d. In every crimnal case, the governnent nust
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al so provide its reasons for seeking pretrial detention. Arzberger, 592
F. Supp. 2d at 601. Asking the governnent to performa task it nust
ordinarily performis no great burden. See id.

Consi dering these three factors, the Adam Wal sh Act’'s anmendnents
to the Bail Reform Act of 1984 are unconstitutional on their face
Merritt, 2009 W. 764554, at *4. No defendant charged under these
anmendments is given the right or opportunity to challenge the required

pretrial conditions of release. 1d.; Arzberger, 592 F. Supp. 2d at 601.
These conditions are mandatory, and foreclose any individualized
judicial consideration of the type of factors outlined in Salerno.
Merritt, 2009 W 764554, at *4; Torres, 566 F. Supp. at 599. The
procedural due process afforded defendants under the Adam Wil sh Act “is
not only inadequate, it is non-existent.” Merritt, 2009 W 764554, at
*4.

The governnment | ooks to Gardner in support of its position. (Doc.
31 at 4.) In Gardner, the court inposed a curfew as part of an
i ndi vidualized determ nation of the pretrial conditions of release.
Gardner, 523 F. Supp. 2d at 1026. Two nmonths after this initial
determ nati on, the governnent noved to i npose el ectronic nonitoring, as
required by the Adam Walsh Act. 1d. at 1027. The court granted the
motion, finding that the addition of electronic nonitoring was not
unconstituti onal because the new condition was “increnental” to, and
only “slightly nore intrusive” than, the conditions already in place.
Id. at 1031-32. But even in granting the government’s notion, the court
was “troubled by [the] automaticity of the Adam Wal sh Act in inposing
certain release conditions without a judicial determnation. . . .7
Id. at 1032.

Gardner is unpersuasive for two reasons. First, Gardner is
di stinguishable on its facts. See Kennedy, 593 F. Supp. 2d at 1228.
In this case, the court would not have inposed hone detention wth

el ectronic nonitoring absent the AdamWal sh Act. The inposition of this
condition was not merely an increnmental restriction on his |iberty and
on the conditions already in place. Instead, this additional pretrial
condition represented a significant new restriction on Snedley’'s
freedom Second, Gardner did not grapple with the constitutionality of
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t he Adam Wal sh Act as a whole. Torres, 566 F. Supp. 2d at 599 n. 2.
I nstead, the court only focused on whether the increnmental restriction
of electronic nonitoring, standing alone, inplicated the Due Process
Cl ause. Gardner, 523 F. Supp. 2d at 1032. In this case, the focus is
on a facial challenge to the Adam Wal sh Act’s anmendnents to the Bail
Ref orm Act . For these reasons, Gardner is unpersuasive.

Excessive Bail and Separation of Powers

Under procedural due process, the Adam Wal sh Act’s amendnents to
the Bail Reform Act of 1984 are unconstitutional on their face. The
court does not need to resolve whether the Adam Wal sh amendnents are
al so unconstitutional under the Excessive Bail C ause of the Eighth
Amendnent or the separation of powers principle of the Constitution.
See Torres, 566 F. Supp. 2d at 602.

CONCLUSI ON

For the reasons set forth above,

| T 1S HEREBY ORDERED t hat t he noti on of defendant Shawn Snedl ey for
a nmodification of his conditions of pretrial release (Doc. 29) is
sust ai ned.

I T 1S FURTHER ORDERED t hat the Order Setting Conditions of Rel ease
(Doc. 6) is hereby anended. The conditions of rel ease inposing hone
detention with electronic nonitoring is renpved.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on April 22, 2009.



